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Receipt is acknowledged of papers submitted under 35 U.S.C. 1 19(a)-(d), which 
papers have been placed of record in the file. 

Claims 1-19 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Claim 1 is vague and indefinite because the body of the claim is not commensurate with 
the preamble. While the preamble recites a ready-to-eat cake or culinary preparation, 
there is no step in the body which will form a ready to eat product. There is no heating, 
or cooking or baking step to form a raw product into a ready-to-eat product. On line 2, 
the phrase " extended shelf life" is indefinite because it is relative; what would be 
considered as " extended shelf life"; 2 weeks, 2 months or what? Line 3, the phrase " 
low water content" is indefinite because it is not known what the content can be to be 
considered as low. 

In claim 19, the limitation of " ready-to-eat " cake has the same problem as claim 1 . 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claim 19 is rejected under 35 U.S.C. 102(b) as being anticipated by 
Narayanaswamy et al. 

Narayanaswamy et al disclose a cake packaged in a container. The container 
comprises an aluminum or an ovenable plastic baking tray or tub to function as the 
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baking container. The packaged product is shelf stable at ambient temperature. The 
batter inside the package can be prepared on a commercial scale for distribution. 

Narayanaswamy et al disclose that the cake can be baked without transferring to 
a baking pan and that the cake can be prepared on a commercial scale for distribution. 
Thus, they disclose a ready-to-eat cake. 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

Claims 1-18 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Narayanaswamy et al in view of Petrizzelli. 

Narayanaswamy et al disclose a method of making a shelf stable ready-to-bake 
batter for baked goods including cake. The method comprises the steps of selecting 
ingredients including sugar, flour, water, fat and additives, forming a batter of the 
ingredients, injecting a gas into the batter to provide a density of about .7-1 .1 g/cc, filling 
the batter into a container, filling the headspace portion of the container with inert as 
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having an oxygen content of less than 4% and sealing the container. The container can 
comprise an aluminum or a plastic baking tub that functions as the baking container to 
eliminate the transfer of the batter. The batter has a water activity that is less than .85. 
Dried flour with considerable low moisture content can be used. Dry egg solids can also 
be used. The batter is formed under anaerobic conditions. ( see col. 3, col. 4 lines 20- 
48, col. 7 lines 39-63, col. 10 lines 45-50) 

Narayanaswamy et al do not disclose applying a vacuum before closing the 
container and subjecting the base to a pasteurization treatment. 

Petrizzelli discloses a process for making a shelf-stable dough. The dough is 
packed under high vacuum. ( see col. 4 lines 1-2. 

Narayanaswamy et al teach teach flushing or charging the container with inert 
gas or gas blends to insure low oxygen atmosphere in any unfilled headspace in 
forming the shelf stable product. Petrizzelli teaches packaging under high vacuum in 
forming an ambient stable product. Both gas packaging and vacuum packaging to 
obtain shelf stability is known as shown by both reference; these concepts are also well 
known in the art. It would have been obvious to one skill in the art to use known 
alternative techniques to obtain the same objective. As to pasteurization, it would have 
been obvious to one skilled in the art to pasteurize the product when desiring to further 
enhance the shelf stability of the product. This is well known in the art. As to the " 
ready-to-eat" feature, the limitation is in the preamble which does not limit the claim. 
Furthermore, Narayanaswamy et al disclose that the cake can be baked without 
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transferring to a baking pan and that the cake can be prepared on a commercial scale 
for distribution. Thus, they disclose a ready-to-eat cake. 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

LeFlecher et al disclose ready-to-bake, shelf-stable cake product. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Lien T. Tran whose telephone number is 571-272-1408. 
The examiner can normally be reached on Monday-Thursday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 571-272-1398. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

September 10, 2008 

/Lien T Tran/ 

Primary Examiner, Art Unit 1794 



